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of income, gain, or loss specified in
paragraph (b) of § 1.864–5, such item of
income, gain, or loss shall be consid-
ered to be allocable in its entirety to
that office or other fixed place of busi-
ness. In no case may any income, gain,
or loss for the taxable year from
sources without the United States, or
part thereof, be allocable under this
paragraph to an office or other fixed
place of business which a nonresident
alien individual or a foreign corpora-
tion has in the United States if the
taxpayer is at no time during the tax-
able year engaged in a trade or busi-
ness in the United States.

(2) Special limitation in case of sales of
goods or merchandise through U.S. office.
Notwithstanding subparagraph (1) of
this paragraph, in the case of a sale of
goods or merchandise specified in para-
graph (b)(3) of § 1.864–5, which is not a
sale to which paragraph (b)(3)(i) of this
section applies, the amount of income
which shall be considered to be allo-
cable to the office or other fixed place
of business which the nonresident alien
individual or foreign corporation has in
the United States shall not exceed the
amount which would be treated as in-
come from sources within the United
States if the taxpayer had sold the
goods or merchandise in the United
States. See, for example, section
863(b)(2) and paragraph (b) of § 1.863–3,
which prescribes, as available methods
for determining the income from
sources within the United States, the
independent factory or production
price method, the gross sales and prop-
erty apportionment method, and any
other method regularly employed by
the taxpayer which more clearly re-
flects taxable income from such
sources than those specifically author-
ized.

(3) Illustrations. The application of
this paragraph may be illustrated by
the following examples:

Example 1. Foreign corporation M, which is
not a controlled foreign corporation within
the meaning of section 957 and the regula-
tions thereunder, manufactures machinery
in a foreign country and sells the machinery
outside the United States through its sales
office in the United States for use in foreign
countries. Title to the property which is sold
is transferred to the foreign purchaser out-
side the United States, but no office or other
fixed place of business of M in a foreign

country participates materially in the sale
made through its U.S. office. During the tax-
able year M derives a total taxable income
(determined as though M were a domestic
corporation) of $250,000 from these sales. If
the sales made through the U.S. office for
the taxable year had been made in the
United States and the property had been sold
for use in the United States, the taxable in-
come from sources within the United States
from such sales would have been $100,000, de-
termined as provided in section 863 and 882(c)
and the regulations thereunder. The taxable
income which is allocable to M’s U.S. sales
office pursuant to this paragraph and which
is effectively connected for the taxable year
with the conduct of a trade or business with-
in the United States by that corporation is
$100,000.

Example 2. Foreign corporation N, which is
not a controlled foreign corporation within
the meaning of section 957 and the regula-
tions thereunder, has an office in a foreign
country which purchases merchandise and
sells it through its sales office in the United
States for use in various foreign countries,
such sales being made outside the United
States and title to the property passing out-
side the United States. No other office of N
participates materially in these sales made
through its U.S. office. By reason of its sales
activities in the United States, N is engaged
in business in the United States during the
taxable year. During the taxable year N de-
rives taxable income (determined as though
N were a domestic corporation) of $300,000
from these sales made through its U.S. sales
office. If the sales made through the U.S. of-
fice for the taxable year had been made in
the United States and the property had been
sold for use in the United States, the taxable
income from sources within the United
States from such sales would also have been
$300,000, determined as provided in sections
861 and 882(c) and the regulations there-
under. The taxable income which is allocable
to N’s U.S. sales office pursuant to this para-
graph and which is effectively connected for
the taxable year with the conduct of a trade
or business in the United States by that cor-
poration is $300,000.

Example 3. The facts are the same as in ex-
ample 2, except that N has an office in a for-
eign country which participates materially
in the sales which are made through its U.S.
office. The taxable income which is allocable
to N’s U.S. sales office is not effectively con-
nected for the taxable year with the conduct
of a trade or business in the United States by
that corporation.

[T.D. 7216, 37 FR 23431, Nov. 3, 1972]

§ 1.864–7 Definition of office or other
fixed place of business.

(a) In general. (1) This section applies
for purposes of determining whether a
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nonresident alien individual or a for-
eign corporation that is engaged in a
trade or business in the United States
at some time during a taxable year be-
ginning after December 31, 1966, has an
office or other fixed place of business
in the United States for purposes of ap-
plying section 864(c)(4)(B) and § 1. 864–6
to income, gain, or loss specified in
paragraph (b) of § 1.864–5 from sources
without the United States or has an of-
fice or other fixed place of business
outside the United States for purposes
of applying section 864(c)(4)(B)(iii) and
paragraph (b)(3)(i) of § 1.864–6 to sales of
goods or merchandise for use, consump-
tion, or disposition outside the United
States.

(2) In making a determination under
this section due regard shall be given
to the facts and circumstances of each
case, particularly to the nature of the
taxpayer’s trade or business and the
physical facilities actually required by
the taxpayer in the ordinary course of
the conduct of his trade or business.

(3) The law of a foreign country shall
not be controlling in determining
whether a nonresident alien individual
or a foreign corporation has an office
or other fixed place of business.

(b) Fixed facilities—(1) In general. As a
general rule, an office or other fixed
place of business is a fixed facility,
that is, a place, site, structure, or
other similar facility, through which a
nonresident alien individual or a for-
eign corporation engages in a trade or
business. For this purpose an office or
other fixed place of business shall in-
clude, but shall not be limited to, a fac-
tory; a store or other sales outlet; a
workshop; or a mine, quarry, or other
place of extraction of natural re-
sources. A fixed facility may be consid-
ered an office or other fixed place of
business whether or not the facility is
continuously used by a nonresident
alien individual or foreign corporation.

(2) Use of another person’s office or
other fixed place of business. A non-
resident alien individual or a foreign
corporation shall not be considered to
have an office or other fixed place of
business merely because such alien in-
dividual or foreign corporation uses an-
other person’s office or other fixed
place of business, whether or not the
office or place of business of a related

person, through which to transact a
trade or business, if the trade or busi-
ness activities of the alien individual
or foreign corporation in that office or
other fixed place of business are rel-
atively sporadic or infrequent, taking
into account the overall needs and con-
duct of that trade or business.

(c) Management activity. A foreign
corporation shall not be considered to
have an office or other fixed place of
business merely because a person con-
trolling that corporation has an office
or other fixed place of business from
which general supervision and control
over the policies of the foreign corpora-
tion are exercised. The fact that top
management decisions affecting the
foreign corporation are made in a coun-
try shall not of itself mean that the
foreign corporation has an office or
other fixed place of business in that
country. For example, a foreign sales
corporation which is a wholly owned
subsidiary of a domestic corporation
shall not be considered to have an of-
fice or other fixed place of business in
the United States merely because of
the presence in the United States of of-
ficers of the domestic parent corpora-
tion who are generally responsible only
for the policy decisions affecting the
foreign sales corporation, provided that
the foreign corporation has a chief ex-
ecutive officer, whether or not he is
also an officer of the domestic parent
corporation, who conducts the day-to-
day trade or business of the foreign
corporation from a foreign office. The
result in this example would be the
same even if the executive officer
should (1) regularly confer with the of-
ficers of the domestic parent corpora-
tion, (2) occasionally visit the U.S. of-
fice of the domestic parent corpora-
tion, and (3) during such visits to the
United States temporarily conduct the
business of the foreign subsidiary cor-
poration out of the domestic parent
corporation’s office in the United
States.

(d) Agent activity—(1) Dependent
agents—(i) In general. In determining
whether a nonresident alien individual
or a foreign corporation has an office
or other fixed place of business, the of-
fice or other fixed place of business of
an agent who is not an independent
agent, as defined in subparagraph (3) of

VerDate 11<MAY>2000 10:29 May 01, 2001 Jkt 194088 PO 00000 Frm 00308 Fmt 8010 Sfmt 8010 Y:\SGML\194088T.XXX pfrm08 PsN: 194088T



309

Internal Revenue Service, Treasury § 1.864–7

this paragraph, shall be disregarded un-
less such agent (a) has the authority to
negotiate and conclude contracts in
the name of the nonresident alien indi-
vidual or foreign corporation, and regu-
larly exercises that authority, or (b)
has a stock of merchandise belonging
to the nonresident alien individual or
foreign corporation from which orders
are regularly filed on behalf of such
alien individual or foreign corporation.
A person who purchases goods from a
nonresident alien individual or a for-
eign corporation shall not be consid-
ered to be an agent for such alien indi-
vidual or foreign corporation for pur-
poses of this paragraph where such per-
son is carrying on such purchasing ac-
tivities in the ordinary course of its
own business, even though such person
is related in some manner to the non-
resident alien individual or foreign cor-
poration. For example, a wholly owned
domestic subsidiary corporation of a
foreign corporation shall not be treated
as an agent of the foreign parent cor-
poration merely because the subsidiary
corporation purchases goods from the
foreign parent corporation and resells
them in its own name. However, if the
domestic subsidiary corporation regu-
larly negotiates and concludes con-
tracts in the name of its foreign parent
corporation or maintains a stock of
merchandise from which it regularly
fills orders on behalf of the foreign par-
ent corporation, the office or other
fixed place of business of the domestic
subsidiary corporation shall be treated
as the office or other fixed place of
business of the foreign parent corpora-
tion unless the domestic subsidiary
corporation is an independent agent
within the meaning of subparagraph (3)
of this paragraph.

(ii) Authority to conclude contracts or
fill orders. For purposes of subdivision
(i) of this subparagraph, an agent shall
be considered regularly to exercise au-
thority to negotiate and conclude con-
tracts or regularly to fill orders on be-
half of his foreign principal only if the
authority is exercised, or the orders
are filled, with some frequency over a
continuous period of time. This deter-
mination shall be made on the basis of
the facts and circumstances in each
case, taking into account the nature of
the business of the principal; but, in all

cases, the frequency and continuity
tests are to be applied conjunctively.
Regularity shall not be evidenced by
occasional or incidental activity. An
agent shall not be considered regularly
to negotiate and conclude contracts on
behalf of his foreign principal if the
agent’s authority to negotiate and con-
clude contracts is limited only to un-
usual cases or such authority must be
separately secured by the agent from
his principal with respect to each
transaction effected.

(2) Independent agents. The office or
other fixed place of business of an inde-
pendent agent, as defined in subpara-
graph (3) of this paragraph, shall not be
treated as the office or other fixed
place of business of his principal who is
a nonresident alien individual or a for-
eign corporation, irrespective of wheth-
er such agent has authority to nego-
tiate and conclude contracts in the
name of his principal, and regularly ex-
ercises that authority, or maintains a
stock of goods from which he regularly
fills orders on behalf of his principal.

(3) Definition of independent agent—(i)
In general. For purposes of this para-
graph, the term ‘‘independent agent’’
means a general commission agent,
broker, or other agent of an inde-
pendent status acting in the ordinary
course of his business in that capacity.
Thus, for example, an agent who, in
pursuance of his usual trade or busi-
ness, and for compensation, sells goods
or merchandise consigned or entrusted
to his possession, management, and
control for that purpose by or for the
owner of such goods or merchandise is
an independent agent.

(ii) Related persons. The determina-
tion of whether an agent is an inde-
pendent agent for purposes of this
paragraph shall be made without re-
gard to facts indicating that either the
agent or the principal owns or controls
directly or indirectly the other or that
a third person or persons own or con-
trol directly or indirectly both. For ex-
ample, a wholly owned domestic sub-
sidiary corporation of a foreign cor-
poration which acts an an agent for the
foreign parent corporation may be
treated as acting in the capacity of
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independent agent for the foreign par-
ent corporation. The facts and cir-
cumstances of a specific case shall de-
termine whether the agent, while act-
ing for his principal, is acting in pursu-
ance of his usual trade or business and
in such manner as to constitute him an
independent agent in his relations with
the nonresident alien individual or for-
eign corporation.

(iii) Exclusive agents. Where an agent
who is otherwise an independent agent
within the meaning of subdivision (i) of
this subparagraph acts in such capac-
ity exclusively, or almost exclusively,
for one principal who is a nonresident
alien individual or a foreign corpora-
tion, the facts and circumstances of a
particular case shall be taken into ac-
count in determining whether the
agent, while acting in that capacity,
may be classified as an independent
agent.

(e) Employee activity. Ordinarily, an
employee of a nonresident alien indi-
vidual or a foreign corporation shall be
treated as a dependent agent to whom
the rules of paragraph (d)(1) of this sec-
tion apply if such employer does not in
and of itself have a fixed facility (as de-
fined in paragraph (b) of this section)
in the United States or outside the
United States, as the case may be.
However, where the employee, in the
ordinary course of his duties, carries
on the trade or business of his em-
ployer in or through a fixed facility of
such employer which is regularly used
by the employee in the course of car-
rying out such duties, such fixed facil-
ity shall be considered the office or
other fixed place of business of the em-
ployer, irrespective of the rules of
paragraph (d)(1) of this section. The ap-
plication of this paragraph may be il-
lustrated by the following example:

Example. M, a foreign corporation, opens a
showroom office in the United States for the
purpose of promoting its sales of merchan-
dise which it purchases in foreign country X.
The employees of the U.S. office, consisting
of salesmen and general clerks, are empow-
ered only to run the office, to arrange for the
appointment of distributing agents for the
merchandise offered by M, and to solicit or-
ders generally. These employees do not have
the authority to negotiate and conclude con-
tracts in the name of M, nor do they have a
stock of merchandise from which to fill or-
ders on behalf of M. Any negotiations en-

tered into by these employees are under M’s
instructions and subject to its approval as to
any decision reached. The only independent
authority which the employees have is in the
appointment of distributors to whom M is to
sell merchandise, but even this authority is
subject to the right of M to approve or dis-
approve these buyers on receipt of informa-
tion as to their business standing. Under the
circumstances, this office used by a group of
salesmen for sales promotion is a fixed place
of business which M has in the United
States.

(f) Office or other fixed place of busi-
ness of a related person. The fact that a
nonresident alien individual or a for-
eign corporation is related in some
manner to another person who has an
office or other fixed place of business
shall not of itself mean that such office
or other fixed place of business of the
other person is the office or other fixed
place of business of the nonresident
alien individual or foreign corporation.
Thus, for example, the U.S. office of
foreign corporation M, a wholly owned
subsidiary corporation of foreign cor-
poration N, shall not be considered the
office or other fixed place of business of
N unless the facts and circumstances
show that N is engaged in trade or
business in the United States through
that office or other fixed place of busi-
ness. However, see paragraph (b)(2) of
this section.

(g) Illustrations. The application of
this section may be illustrated by the
following examples:

Example 1. S, a foreign corporation, is en-
gaged in the business of buying and selling
tangible personal property. S is a wholly
owned subsidiary of P, a domestic corpora-
tion engaged in the business of buying and
selling similar property, which has an office
in the United States. Officers of P are gen-
erally responsible for the policies followed
by S and are directors of S, but S has an
independent group of officers, none of whom
are regularly employed in the United States.
In addition to this group of officers, S has a
chief executive officer, D, who is also an offi-
cer of P but who is permanently stationed
outside the United States. The day-to-day
conduct of S’s business is handled by D and
the other officers of such corporation, but
they regularly confer with the officers of P
and on occasion temporarily visit P’s offices
in the United States, at which time they
continue to conduct the business of S. S does
not have an office or other fixed place of
business in the United States for purposes of
this section.
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Example 2. The facts are the same as in ex-
ample 1 except that, on rare occasions, an
employee of P receives an order which he,
after consultation with officials of S and be-
cause P cannot fill the order, accepts on be-
half of S rather than on behalf of P. P does
not hold itself out as a person which those
wishing to do business with S should con-
tact. Assuming that orders for S are seldom
handled in this manner and that they do not
constitute a significant part of that corpora-
tion’s business, S shall not be considered to
have an office or other fixed place of busi-
ness in the United States because of these
activities of an employee of P.

Example 3. The facts are the same as in ex-
ample 1 except that all orders received by S
are subject to review by an officer of P be-
fore acceptance. S has a business office in
the United States.

Example 4. S, a foreign corporation orga-
nized under the laws of Puerto Rico, is en-
gaged in the business of manufacturing
dresses in Puerto Rico and is entitled to an
income tax exemption under the Puerto Rico
Industrial Incentive Act of 1963. S is a wholly
owned subsidiary of P, a domestic corpora-
tion engaged in the business of buying and
selling dresses to customers in the United
States. S sells most of the dresses it pro-
duces to P, the assumption being made that
the income from these sales is derived from
sources without the United States. P in turn
sells these dresses in the United States in its
name and through the efforts of its own em-
ployees and of distributors appointed by it. S
does not have a fixed facility in the United
States, and none of its employees are sta-
tioned in the United States. On occasion,
employees of S visit the office of P in the
United States, and executives of P visit the
office of S in Puerto Rico, to discuss with
one another matters of mutual business in-
terest involving both corporations, including
the strategy for marketing the dresses pro-
duced by S. These matters are also regularly
discussed by such persons by telephone calls
between the United States and Puerto Rico.
S’s employees do not otherwise participate
in P’s marketing activities. Officers of P are
generally responsible for the policies fol-
lowed by S and are directors of S, but S has
a chief executive officer in Puerto Rico who,
from its office therein, handles the day-to-
day conduct of S’s business. Based upon the
facts presented, and assuming there are no
other facts which would lead to a different
determination, S shall not be considered to
have an office or other fixed place of busi-
ness in the United States for purposes of this
section.

Example 5. The facts are the same as in ex-
ample 4 except that the dresses are manufac-
tured by S in styles and designs furnished by
P and out of goods and raw materials pur-
chased by P and sold to S. Based upon the
facts presented, and assuming there are no

other facts which would lead to a different
determination, S shall not be considered to
have an office or other fixed place of busi-
ness in the United States for purposes of this
section.

Example 6. The facts are the same as in ex-
ample 5 except that, pursuant to the instruc-
tions of P, the dresses sold by P are shipped
by S directly to P’s customers in the United
States. Based upon the facts presented, and
assuming there are no other facts which
would lead to a different determination, S
shall not be considered to have an office or
other fixed place of business in the United
States for purposes of this section.

[T.D. 7216, 37 FR 23433, Nov. 3, 1972]

§ 1.864–8T Treatment of related person
factoring income (temporary).

(a) Applicability—(1) General rule. This
section applies for purposes of deter-
mining the treatment of income de-
rived by a person from a trade or serv-
ice receivable acquired from a related
person. Except as provided in para-
graph (d) of this section, if a person ac-
quires (directly or indirectly) a trade
or service receivable from a related
person, any income (including any
stated interest, discount or service fee)
derived from the trade or service re-
ceivable shall be treated as if it were
interest received on a loan to the obli-
gor under the receivable. The charac-
terization of income as interest pursu-
ant to this section shall apply only for
purposes of sections 551–558 (relating to
foreign personal holding companies),
sections 951–964 (relating to controlled
foreign corporations), and section 904
(relating to the limitation on the for-
eign tax credit) of the Code and the
regulations thereunder. The principles
of sections 861 through 863 and the reg-
ulations thereunder shall be applied to
determine the source of such interest
income for purposes of section 904.

(2) Override. With respect to income
characterized as interest under this
section, the special rules of section
864(d) and this section override any
conflicting provisions of the Code and
regulations relating to foreign personal
holding companies, controlled foreign
corporations, and the foreign tax credit
limitation. Thus, for example, pursu-
ant to section 864(d)(5) and paragraph
(e) of this section, stated interest de-
rived from a factored trade or service
receivable is not eligible for the sub-
part F de minimis rule of section
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